SUMMARY OF APPLICANT’S ARGUMENT
1. Introduction
At the end of 2010, Saeed Dezfouli, through his tutor Brett Collins (the
Applicant), brought proceedings against the Mental Heath Review Tribunal
(MHRT). It was determined by the Supreme Court presided over by Johnson J
that:
1. There was no “practical utility” in the Supreme Court granting leave for
an appeal;
2. There was “no live legal issue” present in the case; and
3. There was “no good reason” why a costs order against the Applicant
should not be made.
The Applicant seeks to have leave granted to appeal from the part of the
decision in relation to costs order only, under the Supreme Court Act 1970
(NSW), s 101(2)(c).

2. The Supreme Court judgment
Johnson J distinguished the case in question with the proceedings from
Adams By Her Next Friend O’Grady v State of NSW in which Rotham J
concluded “it would be a travesty of justice if the State of NSW were to
pursue the tutor [the Applicant] for costs separately and distinctly from the
Plaintiff.”1
His Honour justified his determination on the premise that three different
solicitors had represented Mr Dezfouli during the course of the proceedings,
with instructions to the last solicitor being withdrawn by the Applicant. It was
asserted that the Applicant erred in pressing on with the proceedings against
legal advice, in circumstances where Mr. Dezfouli had “no reasonable
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prospect of obtaining leave to appeal this case.”2

The Applicant submits Johnson J’s assertions to be wrong. There is strong
evidence to prove that the Applicant had in fact not withdrawn any
instructions.3 Moreover, there is evidence to rebut Johnson J’s assertions
that the Applicant’s solicitors had deemed the case to be meritless.

3. Arguments of the Applicant
3.1.

Error of law
3.1.1. Johnson J failed to acknowledge material considerations.
A) The issue of the withdrawn instructions was a material
consideration, upon which pivots the final award of costs.
Johnson J not only failed to take into account this material
consideration, but he also mistook the facts. This amounts
to an error of fact and error of process.4
B) It is insufficient that the appellate judge may have taken a
different course had they been in the position of the primary
judge. For his determination to be reviewed by an appellate
court, it must appear that he did not take into account
material considerations.5
C) The appellate tribunal should only set aside an order made
by the primary judge if the failure to give adequate weight
amounts to a wrongful exercise of his discretion.6
D) The fact that Mr Collins did not actually withdraw
instructions is material and salient. This element played a
significant role in Johnson J’s distinguishing of the current
case from Adams by Her Next Friend O’Grady v State of
NSW and the subsequent order for costs.
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E) The failure to give adequate weight to the denial, and the
lack of evidence establishing the Crown’s submission that
Mr Collins had withdrawn instructions from all three lawyers,
amounts to a wrongful exercise of Johnson J’s discretion.
3.1.2. Johnson J heeded submissions made by the Crown in lieu of
the Applicant’s submissions regarding withdrawn instructions.
No attempt was made by Johnson J to provide reasoning for
this arbitrary decision.
A) A judicial officer has a duty to give reasons sufficient to
expose his reasoning process.7
B) The reason given must be sufficient, where there is a right
of appeal, to allow that right to be exercised.8
C) The judge's findings of fact and reasons are essential in
enabling a proper understanding of the basis upon which
the verdict has been reached. In the absence of some
strong compelling reason, the judge has a duty, as part of
the exercise of their judicial office, to state the findings and
the reasons for their decision adequately for that
purpose.”9
3.1.3. Johnson J consequently arrived at a wrongful understanding
of the facts in issue.
A) If the judge acts upon a wrong principle, if he mistakes the
facts, then his determination should be reviewed by the
appellate court.10
B) If upon the facts it is unreasonable or plainly unjust, the
appellate court may infer that in some way there has been
a failure by the primary judge to properly exercise his
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discretion. A substantial wrong must have in fact
occurred.11
C) Johnson J asserted “instructions to the last solicitor being
withdrawn by the tutor on 16 November 2010”.12 Mr
Collins submitted in response to this that it was Paul
Bodisco and Andrew Dikha who opted not to go any
further with the case.13 Opposing counsel stated that all
three lawyers had had their instructions withdrawn,
acknowledging Mr Collins disagreed.14 Johnson J failed to
justify his decision based on the circumstances
surrounding the three lawyers. He thus failed to take into
account a material consideration. There is a dispute in
regards to this issue, and Johnson J failed to comment on
why he chose one party’s opinion over the other.
3.2.

Error of fact
3.2.1. The decision to award costs against the Applicant was based
on an error of fact relating to the withdrawal of instructions.
A) A decision based on a mistake of fact can amount to a
wrongful exercise of judicial discretion.15
B) Johnson J asserted that the Applicant withdrew
instructions from the lawyers, when in fact he did not. This
assertion played a pivotal role in the award of costs
against him.
3.2.2. There was also an error of fact with regards to Johnson J’s
assertions that the Applicant’s solicitors had advised the case
to be meritless.
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A) The Applicant argues that he did not err in pressing on with
proceedings as Primary Carer. He was acting on legal advice from
multiple sources that supported the case as being meritorious. His
Honour failed to consider these statements in court, consequently
holding a mistaken belief that Mr. Dezfouli had “no reasonable
prospect of obtaining leave to appeal this case”.16
B) The failure to take into account the material consideration
discussed above in conjunction with the error of fact regarding the
merit of the case led Johnson J to adopt a mistaken view of the
facts.
3.3.

The judgment is plainly unreasonable or unjust
To succeed on an appeal against an order for costs, the appellant
must show that the exercise of the discretion as to costs was
unreasonable or unjust…[and] must demonstrate error in approach
or error of fact or law with respect to the exercise of the
discretion.17

3.3.1. Bias shown by the MHRT
The Applicant submits that Johnson J failed to take into account
the bias shown by the MHRT. This bias is prevalent in the
tribunal’s efforts to conceal their decision from which this appeal
originates, and in their refusal to provide adequate reasoning. By
failing to take this into account, His Honour’s decision to order
costs against the Applicant was unreasonable and unjust.
3.3.2. Alarming message to other primary carers
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By rewarding costs against the Applicant and by indirectly
targeting the not-for-profit organisation he is coordinating, an
alarming message is being sent to other Primary Carers and
supporters of forensic patients. Johnson J’s decision has set a
precedent where community-minded individuals who act out of
their own goodwill will be held personally liable for defending
their patients’ rights - in this instance, the right to education and
the right to not be forcibly medicated. The policy ramification is
that Primary Carers will be deterred form carrying out their duty.
3.3.3. Public interest
The Applicant’s appeal, on behalf of Mr Dezfouli, encompasses
a public interest element that warrants a departure from the
usual costs arising out of court proceedings.18 The strong public
interest element in the appeal arises from issues of forced
injections and the continued refusal of education and visitation
rights, which all address the discrimination of the welfare of
mental health consumers within the criminal justice system. In
Oshlack, it was held that ‘a significant number of members of the
public’ shared the position of the appellant,19 in the present
case, being Mr Dezfouli, a legally incapacitated mental health
patient, for whom which there is a significant ‘public interest’ in
the outcome of the litigation. An order for costs should not be
made in favour of the Respondent, as it would have further
negative implications for the quality of life of other mental health
consumers.
To allow the Respondent to recover costs against the Applicant,
who offered unwavering support to Mr. Dezfouli when others
deserted him, grossly compromises the integrity of the criminal
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justice system.
3.3.4. International covenants on the rights of persons with disabilities
Being a signatory to the United Nations Convention on the
Rights of Persons with Disabilities, the State is bound to
consider access to justice for persons with disabilities, to provide
liberty and security of the person by ensuring freedom from cruel
and inhumane treatment.20 The MHRT, as an Executive body,
did not consider these international human rights obligations
when giving forced injections to Dezfouli and refusing visitation
rights to his legal counsel and the Applicant, his primary carer.
The cost order awarded against the Applicant, as a result of the
appeal against the MHRT who failed to observe international
standards of protecting the rights of persons with disabilities, is a
plainly unreasonable and unjust exercise of discretion of the
court.

4. Arguments in support of application for extension of time
4.1.

The Applicant, being unrepresented and not legally qualified, was
unaware of a right to appeal.

4.2.

There were ongoing negotiations between the Applicant and the
Attorney-General regarding the withdrawal of the costs order.
These negotiations, which spanned from 30th November 2010
through to the 23rd January 2013, gave the Applicant an expectation
that the costs order may be withdrawn and that there would be no
need to appeal. The Crown Solicitor informed the Applicant on the
23rd January 2013 that his request to have costs withdrawn had
been denied. Until then, the Applicant was under the impression
that the costs issue was not finalised.
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4.3.

The Community Relations Unit of the NSW Department of Attorney
General & Justice sent an email to the Applicant on the 7th March
2013 claiming that he had been notified by letter that his request for
costs to be withdrawn had been declined. However, the Applicant
never received such letter and was not notified.

4.4.

Johnson J did not ask for evidence as to whether legal counsel had
in fact been withdrawn by the Applicant. Further, as a matter of law
and natural justice, the Applicant was entitled to respond to the
accusation that instructions had been withdrawn.

5. Consent for application being dealt with in the absence of the public

The Applicant gives his consent for the application for leave to be dealt with in
the absence of the public and without the attendance of any person.

6. Argument should be heard with the argument on appeal

The Applicant believes that the application should be heard with the argument
on the appeal because the issues are overlapping, thereby saving valuable
court time.
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