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IN THE NSW SUPREME COURT, COURT OF APPEAL         No 29443 of 2013 

SYDNEY REGISTRY 

Between:                                                                    BRETT ANTHONY COLLINS 

                                                                                                                         Applicant 

                                               ATTORNEY GENERAL OF NEW SOUTH WALES 

                                                                                                                     Respondent 

 

AMENDED APPLICANT’S REPLY TO THE OPPOSING PARTY’S RESPONSE 

 

1. The Applicant is filing this amended Reply in response to the matters raised by the “Opposing 

Party’s Response” in accordance with orders made by the Registrar on 13 May 2013. This is 

additional to Applicant’s “Amendment to Summary of Argument”, filed 22 April 2013. 

 

A) Extension of Time  

2. Each of the factors relevant to the granting of an extension of time will be considered in turn (See 

Tomko v Palasty (No 2)(2007) 71 NSWLR 61 at 65) and that the Rules “are not used to effect an 

injustice” (Currabubula v State Bank of NSW (2000) NSWSC 232 at 87.) 

 

Length of and Reason for the Delay 

3. The Respondent argues that the Applicant’s application for an order of an extension of time 

should not be granted due to gross delay in lodging the application.1 The Respondent has mistaken 

the facts and has made wrong assertions with regards to the length of the delay.  

4. The Respondent asserts that negotiations between the parties had ceased by 13 December 2011.2  

This is wrong. The Applicant was still engaged in negotiation with the Attorney General publicly 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  Paragraph	  13	  of	  the	  Opposing	  Party’s	  Response	  filed	  on	  6	  May	  2013	  (	  the	  “Respondent’s	  Response’)	  	  
2	  Paragraph	  11	  of	  the	  Respondent’s	  Response.	  	  	  
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on 22 December 2011 when the Attorney General intervened, as well as separately through the 

Crown Solicitor.3  

5. The Applicant was only informed on 23 January 2013 by letter from the Crown Solicitor that the 

requests that the costs order not be enforced, had been rejected. This occurred after private 

correspondence with the lawyers, regarding the withdrawal of instructions, and the consequent 

misleading of Johnson J by the Crown, had been shown to the Respondent.4  

6. Between the alleged date on which negotiations had ceased on 13 December 2011 and 23 January 

2013, the Applicant was in parallel and regular contact with the Crown Solicitor and the Attorney 

General regarding the enforcement of the costs order. The sustained and continuous nature of the 

correspondence led the Applicant to believe that the costs order was not going to be enforced.  The 

Respondent was party to the delay, and could not be seen as being disadvantaged by that process.    

7. Following receipt of the letter on 23 January 2013 from the Crown Solicitors, the Applicant 

commenced the leave to appeal application.  

 

Whether the Applicant has a Fairly Arguable Case 

8. The Applicant reaffirms that the case is firstly ‘fairly arguable’ and secondly, substantially 

meritorious. In Tomko v Palasty (No 2) Hodgson JA states “there may be circumstances where it 

is appropriate to go further into the merits of the case of a person seeking an [extension], than to 

ask whether or not the case is fairly arguable”.5 The Respondent has failed to recognise that His 

Honour drew a distinction between a case’s ‘merit’ and whether or not it is ‘fairly arguable’.  The 

former requirement is to be consulted when the latter is not fulfilled.  The Respondent has 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 The broadcast by Greens MP David Shoebridge (dated 22 December 2011) confirmed the costs order as being 
a live issue, sending a chilling message to other public interest advocates. Available from 
[http://davidshoebridge.org.au/2011/12/22/attorney-general-should-show-christmas-cheer-and-drop-costs-order-
against-brett-collins/]. Annexure E 
4 This is taken from an email dated 11 March 2013 from Elizabeth Tsitsikronis, on behalf of the NSW Crown 
Solicitor's Office  
5 Tomko v Palasty (No 2)(2007) 71 NSWLR 61 at 65[14] (Hodgson JA with whom Ipp JA agreed). Also referred 
to in paragraph 27 of the respondent’s response.	  
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misapplied this principle in claiming “the present grounds are not fairly arguable and cannot be 

considered substantially more meritorious”6 which is an inversion of Hodgson JA’s statement.    

 

Withdrawal of instructions 

9. Contrary to the Respondent’s assertion that the withdrawal of instructions was not the primary 

basis of the costs order7 it was a crucial error of fact leading to the costs order. The Applicant 

relies on Johnson J’s judgment, which distinguishes this case from Adams, to justify this 

submission. His Honour states the first basis of this distinction is that “Here, the Plaintiff has been 

represented by three different solicitors during the course of the proceedings, with instructions to 

the last solicitor being withdrawn by the tutor on 16 November 2010” (emphasis added)8.  

10. His Honour Johnson J at [7], refers to the Notice of Ceasing to Act, filed in the Court on 19 

November 2010, ‘by which the last solicitor to act for the Plaintiff communicated that his 

instructions had been withdrawn by the Plaintiff’s tutor on 16 November 2010’. 

11. At [84] his Honour, turning his attention to the decision as to costs, referred to Ms Johnson’s 

(Counsel for Attorney General NSW) submission that “three firms of solicitors have come and 

gone from these proceedings, acting on the Plaintiff’s behalf, and that Mr Collins, as the Plaintiff’s 

tutor, has maintained the proceedings, and pressed them to finality, so that an order for costs is 

appropriate, with no restriction upon the ability of the Second Defendant to seek costs from the 

tutor.” 

12. At [89] his Honour takes the submissions of Ms Johnson as recited above, and expresses as his 

own opinion that: 

“[T]he Plaintiff has been represented by three different solicitors during the course of the 

proceedings, with instructions to the last solicitor being withdrawn by the tutor on 16 

November 2010.” 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6	  Paragraph 27 of the Respondent’s Response. 
7 Paragraph 18 of the Respondent’s Response. 
8 Challenge to the NSW supreme courts costs judgment, dated 26th November 2010.	  
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This element played a significant role in Johnson J’s distinguishing the current case from Adams by 

her Next Friend O’Grady v State of NSW at [89]. There was clear dispute with regards to this issue, 

and Johnson J failed to state why he chose one party’s opinion over the other.  

 

13. This belief was factually incorrect. During the hearing, Mr Collins submitted in response to this 

issue, that the barrister Paul Bodisco had notified Mr. Collins by phone on 16 November 20109 

that he was double-booked and unavailable to represent him at the hearing seven days later on 23 

November 2010. The following day, solicitor Andrew Dikha also withdrew from the case and 

filed the untrue Notice of Ceasing to Act with the Court 10. Neither of these actions were 

responsive to Mr. Collins. This incorrect belief was fundamental to the awarding of costs against 

Mr. Collins.  Johnson J. had no evidence regarding the first two lawyers, did not ascertain the 

facts, was also mistaken as to why they withdrew and yet regarded this adversely as a material 

consideration in making the Costs Order.   

14. The Respondent suggests that this judicial fact-finding was based on the record of the Court.11 

However, Mr Collins directly challenged this account in the Supreme Court proceedings. The 

Respondent in those proceedings even acknowledged that Mr Collins challenged that account.12 

However, Johnson J erred by failing to take this into consideration, or explaining the basis for his 

decision, when he made this factual mistake.  

15. The Applicant asked the Crown Solicitor to obtain affidavits from solicitor Andrew Dikha and 

barrister Paul Bodisco on the matter, to ensure the Court was properly informed about evidence 

upon which they relied. When the Crown refused, the applicant attempted to subpoena them to 

give evidence for this application, but was not permitted at this stage. 

 

 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
9 Challenge to the NSW supreme courts costs judgment, dated 26th November 2010. 
10 Challenge to the NSW supreme courts costs judgment, dated 26th November 2010. 
11 Paragraph 17 of the respondents response 
12 Affidavit of Brett Collins dated 2nd of April 2013, Page 30, lines 7-12. Annexure 	  
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The Applicant acted on legal advice that supported the case as being “meritorious” 

 

16. This is in response to Respondent’s para 20. When stating that there was no reason to depart from 

the usual rule that costs should follow the event, Johnson J points to the letter from the Crown 

Solicitor’s Office dated 27 July 2010 proposing that proceedings be discontinued with no order as 

to costs.13 Justice Johnson criticized Mr Collins because “…the Plaintiff has pressed on with the 

proceedings, in circumstances where the outcome of the application was more than reasonably 

predictable.”14 To a similar effect, when distinguishing this case from Adams, Johnson J stated “In 

my view, the Second Defendant’s submissions were clearly and identifiably correct and that has 

been apparent for some time.”15 This notion that the case was unmeritorious clearly influenced 

Johnson J’s reasoning to a large extent. 

17. This criticism is, in fact, unfounded and incorrect. The Applicant continued proceedings against 

the MHRT based on advice from his legal representatives who stated the case to be meritorious. 

Graham Turnbull S.C. in the attached Merit Advice deemed the case to have reasonable prospects 

of success.16                                                                                                                                                                                                                                                                                                          

18. The fact that Mr Collins was afforded an opportunity to discontinue the proceedings without cost 

consequences by the Respondent is irrelevant when Mr Collins was exercising his right to pursue 

legal action in a case that he believed to be meritorious. 

19. Further to that, the fact that Paul Bodisco, Christine Nash and Andrew Dikha were acting as legal 

representatives until seven days prior to the 23 November 2010 hearing clearly illustrates their 

opinions that the case had merit. According to the record, only the double booking prevented them 

presenting the case. 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13	  A by his tutor Brett Anthony Collins V Mental health review tribunal and Anor [2010]	  NSWSC 1363 (26 
November 2010) Judgment by Johnson J paragraph 87 
14 A by his tutor Brett Anthony Collins V Mental health review tribunal and Anor [2010] NSWSC 1363 (26 
November 2010) Judgment by Johnson J paragraph 87 
15 A by his tutor Brett Anthony Collins V Mental health review tribunal and Anor [2010] NSWSC 1363 (26 
November 2010) Judgment by Johnson J paragraph 89 
16	  Dezfouli	  v	  Mental	  Health	  review	  tribunal	  and	  attorney	  general	  for	  NSW,	  Merit	  Advice	  by	  Graham	  
Turnbull	  SC.	  Annexure	  C	  



	   6	  

Johnson J failed to give a reason for his finding of withdrawal of instructions  

 

20. The Applicant did not submit that Johnson J failed to give sufficient reasons for his decision on 

costs as Respondent stated p.19. The Applicant does submit that his Honour failed to give any 

reason for rejecting the Applicant’s submissions. Neither did he call for clarifying evidence on the 

issue of withdrawal of instructions if it was crucial to his decision.   

 

 

Johnson J was required to consider the bias shown by MHRT   

21. The Respondent states (p.21) that the allegation of bias is only relevant to the substantive claims 

made by the Applicant rather than to the matter of costs. That is incorrect. We argue that it would 

be unjust to not be able to appeal from a Tribunal that was otherwise unaccountable. This is 

especially so when the Tribunal had been exposed trying to prevent itself being accountable. This 

evidence strengthens the claim that the case was meritorious, and that it was reasonable to attempt 

the appeal. 

22. In his judgment at [24] and [25] Johnson J referred to the 11 February 2010 hearing of the MHRT 

subject of the appeal. His Honour referred to the MHRT’s reasons for its decision issued on 3 

March 2010, where the Tribunal had noted a number of changes sought by the Plaintiff, with 

respect to his care, treatment and detention. Initially the MHRT President denied that changes had 

been sought in the hearing, therefore no decision or reasons would be produced from which 

Dezfouli could appeal. The Crown Solicitor refused to supply the documents until we ordered an 

audio transcript proving the request had been made. Then the “Reasons for Decision” document 

was found in the file. These were annexures BAC 13-16 to affidavit 22/11/2010, partially attached 

here annexure. 
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Johnson J did not adequately consider public interest and International obligations.  

23. The Respondent suggests (p.25) that “It is likely that Johnson J considered these [public interest] 

matters at the time his Honour reviewed the facts and circumstances that gave rise to Adams” 17.”18 

Also that these issues weren’t raised specifically on costs. In fact the Applicant spoke in one 

paragraph about costs, presenting the obligations of being primary carer and working for the 

community. Previous arguments on public interest and international obligations inferentially 

applied. (P.25 of Annexure “A” affidavit 2/4/2013) Our international obligations under the 

Covenants are an expression of public interest. 

 

Failure to take into account the ICRPD in exercise of costs judgment 

24. Australia has signed and ratified the UN Convention on the Rights of Persons with Disabilities. 

Following Teoh ("Teoh's case") [1995] HCA 20 there is a “legitimate expectation that such 

actions would be conducted in a manner which adhered to the relevant principles of the 

Convention.” This should have been considered by Johnson J as making it unjust to penalize an 

effort to support the principles of the Convention. 

 

The extent of any prejudice suffered by the Respondent 

25. The Respondent claims to have suffered prejudice to the amount of $16,439.40 as a result of the 

Applicant failing to file Summons within the stipulated time period. These costs should not have 

been incurred as negotiations were still proceeding. The Attorney General’s representative was 

left strenuously arguing a case based upon several proven falsehoods that had been exposed to 

them. The situation required open discussion, a proper examination of the facts, and relief for the 

mental health patient Saeed Dezfouli. Instead they have avoided their ethical responsibilities and 

been even prepared to ask for the Applicant’s arrest to enforce the order.  

26. The prejudice claimed by the Respondent is merely financial. Their larger prejudice is 

embarrassment. A primary duty of the Attorney General is the prevention of miscarriages of 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
17	  Paragraph 23 of the respondents response	  
18	  Paragraph 23 of the respondents response	  
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justice. Prejudice is traditionally raised by individuals who suffer psychological and physical 

stress from going through a trial or damage to reputation. This claim is unjustified. 

 

Leave to Appeal 

27. For the reasons stated above, the Applicant should be granted leave to appeal the Costs Order 

 

ABSENCE OF THE PUBLIC AND WITHOUT THE ATTENDANCE OF ANY PERSON 

28. This request was mistakenly included in our initial Summons. We withdraw that application. 

 

 


